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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R.  Case No.1030/16 

          State                      

           -vs- 

        Nasir Ali  ..……..  Accused person.  

u/s-365/323 IPC 

EVIDENCE RECORDED ON  : 20.03.18, 04.05.18, 15.06.18,     

     27.07.18 & 15.09.18. 

ARGUMENTS HEARD ON   : 24.12.18. 

JUDGMENT DELIVERED ON  : 05.01.19. 

ADVOCATES APPEARED : 

For the State    : Mr.  D. Talukdar, Ld. A.P.P. 

For the Accused    : Mr. A. Mazid, Ld. Advocate. 

 

J U D G M E N T 

 

1.   The prosecution case was set in motion by lodging of an FIR by the 

informant Md. Asan Ali in the Nalbari PS on 12.07.16 against accused Md. Nasir 

Ali alleging inter-alia that on 11.07.16 at about 2.00 pm, in the afternoon his 

nephew Md. Chamnur Ali aged about 14 years was fishing with fishhook at the 

pond situated at their basti, the above mentioned accused along with his two 

companions abducted his nephew from there. They searched for his nephew with 

the help of villagers and then, at about 8.30 pm, at night, they rescued his 

nephew in senseless condition from a room of Burinagar Janata High School. It is 

further alleged that while they were about to take his nephew to hospital, the 



G.R. Case No.1030/16 

 

Page No.2 

aforementioned accused person kicked the victim. Hence, the case. 

2.   On receiving the case the Nalbari P.S. registered Nalbari P.S. Case 

No.470/16 u/s-365/511/323/34 IPC and started investigation. On completion of 

investigation the I.O laid charge-sheet against the accused person namely Nasir 

Ali u/s-365/511/323/34 IPC. 

3.   In pursuance of the process issued, the accused person appeared 

before the court and on his appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-365/323 IPC and the 

charges of the offences u/s-365/323 IPC were framed, read over and explained 

to the accused person and he was asked whether he will plead guilty of the 

offences charged or claimed to be tried. He had pleaded not guilty and claimed 

to be tried. 

4.  During the trial the prosecution side examined six witnesses. 313 

Cr.P.C. statement of accused person was of complete denial. The defence side 

declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.    

 

                     POINTS FOR DETERMINATION  

  •  Whether accused Nasir Ali on 11.07.16 at about 2.00 pm, at village Burinagar 

(Bilpar) under Nalbari PS kidnapped Md. Chamnur Ali with an intention to cause Chamnur Ali to be 

secretly and wrongfully confined and thereby committed an offence punishable u/s 365 

I.P.C. ? 

 •  Whether accused Nasir Ali on 11.07.16 at about 2.00 pm, at village Burinagar 

(Bilpar) under Nalbari PS  voluntarily caused  hurt to informant's nephew Md. 

Chamnur Ali and thereby committed an offence punishable u/s 323 I.P.C. ? 

 

        DISCUSSION, DECISION AND REASONS 
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6.         P.W.1 is Abed Ali. He deposed that informant is his younger 

brother. He knew the accused person. The incident occurred about a year ago, 

one day, at about 2.00 pm. At that time, his son Chamnur Ali was fishing in his 

basti pond with a fishhook. This witness was present at his residence. This 

witness stated that when he could not trace out his son, he asked his wife 

whereabout of their son. Then, his wife replied that their son had gone for 

fishing. Then they again searched for his son, but his son was not found in the 

pond. They also searched for his son here and there. He also searched him in 

their old home. His son was aged about 14-15 years. The locals also searched his 

son in the pond. Then, he informed the matter to police. Police also searched his 

son. Then, public called the chowkidar of Burinagar Janata High School Nauchad 

Ali and asked him to open the door of the school. The lock was opened at about 

8.00 pm in presence of public. Then, at a room where tin and woods were 

stored, they recovered his missing son under one tin in lying condition and his 

eyes were covered by a cloth. His son was in unconscious state. Public took him 

out to the road. Then, accused gave his son a kick while his son was in Munnaf 

Ali's hand and told that “toi etiyao mora nai?”. Police took his son to Nalbari 

United Hospital. After being cured, his son stated him that while he was fishing 

with fishhook, someone had tied a black cloth from the backside and took him 

away and gave something to smell and he lost his consciousness. His brother 

filed FIR. Police recorded his statements. His son was released after staying one 

day in United Hospital. Now, he is well. Accused had no any enmity with his son. 

He does not know why the accused had kidnapped his son. This witness also 

stated that the room in which his son was recovered was locked from outside and 

the lock was easily open-able as the door was broken.   

7.         In his cross-examination, he deposed that between the pond and 

his house, there are houses of three persons. Out of them, the houses of Yakub, 

Joynur and Habib are there. The boy was located after six hours of his missing. 

At a distance of 8 tar away from the main road, there is the school. The accused 

person gave a kick to his son on the road. About 20-25 persons were present 

along with his son. He was picked up from the school to the road. The accused 

person did not buy any land from this witness. It is not a fact that the accused 

person had bought a piece of land from his brother. It is not a fact that he did 

not state before police that firewood and tin were in the room where his son was 
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located. It is not a fact that when Munnaf Ali was holding his son, accused did 

not kick his son. Till today he does not know who has abducted his son. It is not 

a fact that his son was not injured. It is not a fact that accused did not kick his 

son. 

8.         PW.2 is Asan Ali, informant. He deposed that he filed case against 

accused Nasir. He stated that the incident occurred on 11.07.16. at about 7.00- 

8.00 pm. His nephew Chamnur Ali was fishing with fishhook at their basti pond, 

after that, he disappeared. Then, Chamnur's parents traced their son 

everywhere, even at the pond also. They also searched the missing boy at Janata 

ME school, at 7.00-8.00 pm, at night also. Then, one person raised hue and cry 

that the missing boy was lying. Thereafter, the family members rescued the boy 

and at that time, the boy was unconscious. Thereafter accused Nasir kicked upon 

Chamnur at his chest and told that “toi etiyao mora nai?” This witness heard the 

utterance of the accused. Thereafter, the locals gave 2-3 slaps to accused after 

which he left the place. Police took Chamnur to United Hospital. After treatment, 

when Chamnur regained his sense, he told that two person (one has long hair) 

took him by gagging his mouth with cloth from the place where he was fishing to 

the school. One of them gave him a slap and asked him to be quite and when he 

forced, one of them took out something and gave the same in his mouth and 

then, he lost his consciousness.  This things were stated to him by his son. He 

had suspicion upon the accused. He filed the FIR. Ext.1 is the FIR and Ext.1(1) is 

his signature. 

9.         In his cross-examination, he deposed that Chamnur is his bhatija. 

The FIR was filed on the next day at about 10.00 am. Nalbari PS is at a distance 

of 5 km away from their house. There is no grudge between his family members 

and the family members of the accused. After 2 pm, the boy was searched by 

the villagers. Janata High School is near the place where the informant's son was 

fishing. The school is situated to the western side of the PWD road. Many 

vehicles ply by the PWD road. He does not know till today as to who had 

abducted  the boy. About five thousand persons had gathered after he came out 

of the school. In his FIR, he did not state that the accused person kicked 

Chamnur after he was laid down on the road and uttered “till now he has not 

died”. It is not a fact that before police he did not state that when the accused 
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kicked the boy he uttered “till now he has not died”. Many young persons had 

helped to bring out Chamnur from the school when the villagers exhausted in the 

search for the boy. It is not a fact that his bhatija went to the school and slept in 

a room. It is not a fact that Nasir Ali did not kick his bhatija on his chest. It is not 

a fact that he did not mention in his FIR that his bhatija was kicked on his chest. 

10.         PW.3 is Md. Chamnur Ali. He deposed that informant is his uncle. 

He knew the accused person. The incident occurred about 1½  years ago. At that 

time, he was studying in class-X. This witness deposed that one day, at about 

2.00 pm – 3.00 pm, he was fishing with a fishhook at their basti pond. All of a 

sudden, two persons came from backside and gagged his mouth and took him to 

Janata High School and there, they made his eyes free. The faces of the persons 

were covered. Then, this witness threw a stone at them, then they kicked on his 

chest due to which he lost his consciousness. He regained his sense at the road. 

He was also kicked at the road by someone. Later, his uncle stated him that 

accused Nasir gave him the kick. He was taken to United Hospital. He does not 

know who abducted him. He has no enmity with accused Nasir. His uncle filed 

the FIR. Police recorded his statements through Magistrate in the court. Ext.2 is 

his 164 CrPC statements and Ext.2(1), 2(2) and 2(3) are his signatures. Police 

recorded his statements. 

11.         In his cross-examination, he deposed that he regained his sense 

on the road when water was thrown on his face. He was hospitalized for one day. 

He does not know whether there was any injury on his body. He was kidnapped 

in the day time. Near the pukhuri there is a road. The school is just  near to the 

pond. He also visited the school previously. He does not know what happened 

between 2.30 pm to 8.00 pm. His statements were recorded after he came from 

the hospital by the police. He forgot whether he told before police that Nasir Ali 

had kicked him. It is not a fact that he did not state before police that Nasir had 

kicked him. 

12.         PW.4 is Md. Nasir Ali. He deposed that he knew both the informant 

and the accused. He deposed that about two years ago, in the last part of Ahar 

month, one day, he was fishing. Then, his daughter Nijara came running and told 

him that the son of Sajina had drowned in the pond. They searched him, but 

failed to trace him. Thereafter, he went towards his home. Later, he heard that 
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he was recovered from Burinagar Janata High School. The boy was taken outside 

in unconsciousness mode. Then, accused Nasir Ali came running and gave a kick 

by saying that “toi etiyao mora nai?”. The public chased Nasir and sent the victim 

to medical. Police came after informant filed the FIR. Police recorded his 

statement on the next date. 

13.         In his cross-examination, he deposed that when he went to the 

place of occurrence, about 3000 persons were present. Police came on the next 

day. It is not a fact that before police he did not state that Nasir Ali had kicked 

the boy. Victim Chamnur regained his sense when he was kicked. It is not a fact 

that he could not go near Chamnur as many persons gathered near the place of 

occurrence. It is not a fact that before police he stated that he has not seen the 

incident. 

14.         PW.5 is Medical Officer Dr. Nirmalendra Bhagabati. He deposed 

that on 11.07.16, he was working at United Hospital, Nalbari as a senior 

consultant. On that day, at about 9.00 pm, he examined one Chamnur Ali, 15 

years, male and he found no injury detected. He was admitted for 

unresponsiveness only. Ext.2A is the Medical report and Ext.2A(1) is his 

signature. 

15.         Defence declined to cross-examine this witness. 

16.        PW.6 is I.O Ganesh Das. He deposed that  on 12.07.16, he was 

working as Attached Officer at Nalbari PS. On that day, informant Ashan Ali filed 

an FIR at Nalbari PS. On receiving the case, Nalbari PS registered Nalbari PS 

Case No.470/16 u/s-365/511/323/34 IPC and he was given the task of 

investigation. He recorded the statements of the informant at police station. On 

the next day, he visited the place of occurrence, drew the sketch map. He 

recorded the statements of victim Chamnur Ali, Abed Ali and Naser Ali. He 

collected the medical report from United Hospital, Nalbari on 26.07.16. The 

accused person appeared before him after taking anticipatory bail from the 

Hon'ble court of Sessions, Nalbari. He recorded the statements of the accused 

and allowed him to go on bail. He forwarded the victim Chamnur Ali to the court 

of Eleka Magistrate for recording his 164 CrPC statements. On completion of 

investigation, he filed charge-sheet against accused Nasir Ali u/s-365/511/323/34 
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IPC. Ext.3 is the sketch map and Ext.3(1) is his signature. Ext.4 is the charge-

sheet and Ext.4(1) is his signature. 

17.         In his cross-examination, he deposed he recorded the statement 

of witness Ashan Ali. Ashan Ali did not state before him that accused after kicking 

Chamnur Ali stated  that he is not still died. 

18.         These are the materials on record. 

19.           Discussion u/s-365 IPC 

         Section 365 IPC embodies an aggravated form of offence of 

kidnapping as defined in sections 360 and 361 and of abduction as defined in 

section 362 IPC. Section 365 IPC attracted when the kidnapping or abduction is 

committed with intent to secretly and wrongfully confine the victim. This section 

makes punishable the offence of abduction with intent to cause the person 

abducted to be secretly and wrongfully confined. The intention of the abductors 

has to be judged from the facts and circumstances of the case including what the 

abductors did at the time of the abduction and immediately thereafter.   

20.            Discussion u/s-323 IPC 

         Sec 319 I.P.C. states that– Whoever causes bodily pain, disease or 

infirmity to any person is said to cause hurt. To bring home an offence u/s 323 

I.P.C., the prosecution is to prove (a) the victim suffered from bodily pain, 

disease or infirmity (b) that the accused caused the bodily pain (c) that the 

accused did so intentionally or with the knowledge that in the process hurt would 

be caused. 

21.          In the instant case, the prosecution has failed to squarely make 

out a case against the accused person for commission of offence u/s-365 IPC. 

Let us now appreciate the evidence of victim's father Abed Ali PW.1. This witness 

deposed that victim Chamnur was fishing in the household pond at about 2.00 

pm in the afternoon. At that time, he was in his house. The father of the victim 

failed to trace the boy in the house and called out his wife Sajina Begum 

regarding the whereabout of his son. His wife told him that his son had gone out 

for fishing. He searched for his son everywhere, but failed to trace him. After he 

became exhausted in searching for his son, the villagers had gathered to search 
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for the boy. They searched even under water in the pond fearing that he might 

have been gone under the pond while fishing. Even police was also called and 

they also failed to trace him. Some villagers suspecting that the victim was 

confined in the nearby school and asked the chowkidar of the school to open the 

lock of the school. The lock was opened at about 8 pm. After the lock of the 

school was opened, one room was found to be filled with tin roof and firewood 

and saw that the boy was lying unconsciously with his eyes tied. The local 

villagers recovered his bhajita and brought him to the road. The victim was so 

recovered, the accused person gave him a kick to the victim and uttered that “till 

now he has not died”. In his cross-examination this witness stated that he is 

unable to state who is the kidnapper of the victim. Let us now look into the 

evidence of PW.3 victim Chamnur Ali. PW.3 stated that on the instant day, at 

about 2.00-2.30 pm, he was fishing with fishhook in the nearby pond behind 

their basti. All of a sudden, two persons grabbed him from backside. They tied 

his face and took him to Janata High school. His eyes were kept open. The 

abductors had there faces covered. He tried to run from the place and had pelted 

a stone to the abductors. They kicked him on his chest and he became 

unconscious. Thereafter, he does not know what had happened to him. He 

regained his senses on the road. He felt that someone had kicked him. Later his 

uncle told him that accused person had kicked him. He does not know who were 

the abductors or why they abducted him. I have also perused the 164 CrPC 

statement of the victim where he deposed similarly. Thus, after reading the 

evidence of PW.3 Chamnur Ali, it is found that this witness has no knowledge 

about his abductors or why he was abducted. He only remembered that he was 

taken to the nearby school. He also forgot who had kicked him. This witness 

could not state anything substantial against the accused for committing offence 

u/s-365 IPC. In this respect, the evidence of PW.2 Ashan Ali is relevant. This 

witness stated that after his bhajita PW.3 Chamnur Ali went missing, he along 

with his family members and the villagers tried to trace him. After a lot of search, 

the victim was recovered in the Janata High School which was near the pond 

from where the victim went missing. This witness stated that after the boy was 

recovered from the school, he was picked up and brought to the nearby road. 

When the victim was being brought to the road in unconscious state, accused 

Nasir Ali gave a kick to the victim on his chest and utter as “till now he was not 
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died”. Thereafter, accused person was given 2-3 slaps by the villagers who were 

present. During cross-examination, this witness also failed to state who was the 

the abductors of the victim and why he was abducted. However, the defence has 

failed to dissolve the fact as stated by this witness that the accused person giving 

a kick to the victim on his chest. There is no reason why this witness will falsely 

implicate the accused person in spite of so many persons who had gathered after 

the boy was recovered in Janata High School. Hence, although this witness could 

not show anything about the abductors, but his statements shows that victim 

was assaulted by the accused person. Hence, his evidence is found to be 

reasonable and cogent one and corroborated by PW.1 father of the victim. 

Furthermore, PW.4 Naser Ali also stated that after he heard that victim was 

recovered in the Janata High School, he went to the place of recovery and found 

many persons had gathered when the boy was picked up and was brought to the 

courtyard of the school from the place where he was recovered, the accused 

person came running and uttered as “till now he has not died” and he gave a 

kick to the boy on his chest. Therefore, PW.4 has fully corroborated the evidence 

of PW.2. Defence failed to dissolve the evidence of this witness regarding 

accused person giving a kick to the informant's bhatija on his chest. The Ld. 

Defence counsel taken the plea during the course of argument that many person 

had gathered in the place of occurrence as per PW.2 and PW.4, but none of those 

persons were examined by the I.O of this case or by the prosecution in order to 

corroborate the evidence of PW.1 and PW.2. I do not agree with the submission 

of Ld. Defence counsel because PW.4 is found to be an independent witness who 

has fully corroborated PW.1 and PW.2 regarding accused person assaulting PW.3 

Chamnur Ali after he was recovered from the school. Upon perusing the evidence 

of doctor PW.5, it is found that no external injury could be detected. From the 

evidence of PW.1, PW.2 and PW.4, it is seen that the accused person had kicked 

on the chest of Chamnur Ali, semi unconscious son of PW.1 after he was 

recovered from the school. Definitely such a kick which was given on the chest of 

a person will sustain pain. It may be presumed that if a person is kicked on his 

chest, it will be enough to attract section 323 IPC. Hence, I find that the accused 

person has committed an offence u/s-323 IPC. 

22.         In the result, the prosecution has not been able to prove the guilt 

of the accused person for committing offence u/s-365 IPC, so, he is acquitted of 
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the offences u/s-365 IPC. 

23.         On the other hand, on the basis of the entire evidence on record 

and taking into account the facts and circumstances of the case, I hold accused 

Nasir Ali guilty of offence u/s 323 I.P.C. and hence accused Nasir Ali is convicted 

u/s 323 I.P.C. 

24.         Accused is heard on the point of sentence. He prayed for the 

mercy of the court and pleaded to take a lenient view as he has family to 

maintain. 

25.         Accused Nasir Ali had given a kick to the victim on his chest while 

he was in semi conscious stage. At that time, the victim was unarmed. Such 

offence are on the rise amongst the people now a days. If the accused had any 

grievance against the victim, he should have approached the appropriate forum 

for redressal of his grievances, instead he assaulted the victim which led to him 

to sustain simple injury. If the accused person is dealt with leniently, then it will 

send a wrong message to the society and tend to dilute the efficacy of the 

judicial delivery system in the minds of the common people. Hence I am not 

inclined to extend clemency and extend the benefits of probation to accused 

Nasir Ali. 

26.        In the end, accused Nasir Ali is hereby convicted u/s 323 IPC and 

sentenced to pay a fine of Rs.700/-,  i/d of payment of fine, he shall undergo S.I. 

for 15 days. 

27.         Fine amount if paid by accused be forwarded to the Treasury 

under proper head of account. 

28.         Supply a free copy of this judgment to accused Nasir Ali. 

29.        Judgment is written in separate sheets and delivered in open 

court. 

         Given under my hand and seal of this court on this the 05th day of 

January, 2019. 

 

             (Smti. K.R. Deka) 
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                      Chief Judicial Magistrate, 
                 Nalbari.   
 

 

     Dictated and corrected by me 

 

 

                 (Smti. K.R. Deka) 

       Chief Judicial Magistrate, 
                     Nalbari.   

 

 

 

 

 

 

 

 

 

 

 

A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1  - Abed Ali. 

PW.2  - Asan Ali, informant. 

PW.3  - Chamnur Ali. 

PW.4  - Nasir Ali. 

PW.5   - Medical Officer Dr. Nirmalendra Bhagabati. 

PW.6  - I.O Ganesh Das. 

 

 

Witnesses for the defence 

None 
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Prosecution Exhibits 

 

Ext.1  - FIR. 

Ext. 1(1) - Signature of Asan Ali, informant. 

Ext.2  - 164 CrPC statements of the victim. 

Ext. 2(1-3) - Signature of victim Chamnur Ali. 

Ext.2A - Medical Report. 

Ext.2A(1)  - Signature of M.O Dr. Nirmalendra Bhagabati. 

Ext.3  - Sketch map. 

Ext. 3(1) - Signature of I.O Ganesh Das. 

Ext.4  - Charge sheet. 

Ext. 4(1) - Signature of I.O Ganesh Das. 

 

 

Defence Exhibits 

None 

 

 

                                                        (Smti. K.R. Deka) 

                                                      Chief Judicial Magistrate,  
               Nalbari.   


